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Abstract

The law of arbitration in India has undergone significant transformation, evolving from a rigid,
court-centric dispute resolution mechanism to a more liberalized and party-autonomous process
in tune with international standards. Rooted in the Arbitration Act of 1940%, the legal framework
has been substantially overhauled by the enactment of the Arbitration and Conciliation Act,
19962, modelled on the UNCITRAL Model Law. Subsequent amendments in 2015, 2019, and
2021 have sought to address procedural inefficiencies, institutionalize arbitration, and promote
India as a hub for international commercial arbitration. However, despite progressive reforms,
the Indian arbitration regime continues to grapple with several challenges judicial interference,
delays in enforcement, lack of institutional infrastructure, and inconsistency in arbitral
jurisprudence.

The article traces the historical trajectory of arbitration law in India, critically analyses the
legislative reforms and judicial pronouncements shaping its current landscape, and evaluates
ongoing impediments to its effective implementation. It further explores comparative
developments and recommends measures aimed at enhancing procedural efficiency,
strengthening institutional mechanisms, and minimizing court intervention. Arbitration, as a
preferred mode of alternative dispute resolution, has witnessed a dynamic evolution in the
Indian legal landscape. Commencing with the Arbitration Act, 1940 which was marked by
excessive judicial intervention and procedural rigidity the regime underwent a paradigm shift
with the enactment of the Arbitration and Conciliation Act, 1996, which sought to harmonize
domestic arbitration with international best practices as embodied in the UNCITRAL Model
Law®. The objective was to promote party autonomy, reduce court interference, and streamline
arbitral processes.

Subsequent legislative amendments in 2015, 2019, and 2021 reflect a continued commitment
to reform, introducing key features such as time-bound arbitration, establishment of arbitral
institutions, confidentiality mandates, and the creation of the Arbitration Council of India.
However, despite these progressive strides, the Indian arbitration ecosystem remains beset by
several challenges inter alia, judicial overreach under Sections 9, 34, and 37, lack of clarity in
enforcement mechanisms, ad hocism in appointments, and limited efficacy of institutional
arbitration. Moreover, inconsistencies in judicial interpretation and the absence of a uniform
standard in arbitral awards undermine investor confidence and commercial certainty.

Dispute resolution is as old as human society itself. From primitive societies relying on clan
elders to resolve conflicts to sophisticated modern legal systems that adjudicate complex
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commercial and international disputes, the human need for order and justice has driven the
evolution of mechanisms to settle disagreements. Among these mechanisms, arbitration has
emerged as a dominant form of alternative dispute resolution (ADR), characterized by party
autonomy, flexibility, and finality.

In tribal and feudal societies, disputes were resolved by community elders, chieftains, or
religious authorities. While such decisions held social and moral authority, they lacked formal
enforceability. As trade expanded across regions and jurisdictions, the need for consistent,
neutral, and predictable adjudication led to the gradual evolution of arbitration.

Arbitration became especially prominent in mercantile communities, where informal yet
binding judgments were rendered by merchant guilds or trade associations. The primary drivers
of this transition were:

1. Speed and efficiency: Avoiding delays of formal court systems.

2. Confidentiality: Preserving business reputations.

3. Neutrality: Especially in cross-border disputes.

4. Expertise: Appointing arbitrators with domain-specific knowledge.

The roots of arbitration can be traced back to ancient civilizations, where non-judicial methods
of dispute resolution were not only prevalent but also essential in maintaining social harmony
and commerce.* While modern arbitration is governed by codified laws and institutional rules,
its foundational principles party autonomy, neutrality, and enforceability find resonance in
ancient practices. This chapter examines the evolution of arbitration in four ancient legal
systems: India, Greece, Rome, and China.

Arbitration in medieval guilds and under the Lex Mercatoria illustrates how non-state legal
systems provided efficient and trusted mechanisms for resolving disputes. These systems
operated independently of political boundaries and judicial hierarchies, offering merchants
predictability and neutrality in cross-border commerce.

°The 20th century marked a significant turning point in the global development of arbitration.
From its informal and ad hoc beginnings, arbitration evolved into a sophisticated, structured,
and increasingly institutionalized system of private justice. The advent of dedicated arbitral
institutions, codification of arbitration laws, and the internationalization of commercial
transactions all contributed to this transformation.

This article undertakes a comprehensive analysis of the historical development of arbitration
law in India, critically evaluates the recent statutory reforms, and assesses their impact through
the lens of both domestic and international commercial arbitration. It further identifies
persistent impediments, including infrastructural inadequacies, capacity constraints, and
reluctance in adopting institutional frameworks. Comparative insights from jurisdictions such
as Singapore, the United Kingdom, and France are examined to underscore best practices that
may be adapted to the Indian context.
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Introduction

Arbitration has emerged as a preferred mechanism for resolving commercial disputes in India,
offering a faster and more cost-effective alternative to traditional litigation. °The enactment of
the Arbitration and Conciliation Act, 1996, marked a significant shift towards promoting
arbitration. Subsequent amendments and institutional developments have further strengthened
this framework. However, challenges such as judicial intervention and poorly drafted arbitration
clauses continue to impede the efficacy of arbitration proceedings.

Arbitration has emerged as a vital mechanism for expeditious and effective resolution of
commercial disputes, particularly in a globalized economic environment. In India, the evolution
of arbitration law reflects the transition from a court-dominated framework under the
Arbitration Act, 1940 to a modern, party-centric regime under the Arbitration and Conciliation
Act, 1996. While successive amendments have aimed at minimizing judicial interference and
promoting institutional arbitration, numerous practical and procedural challenges persist.

The contemporary commercial landscape demands dispute resolution mechanisms that are not
only efficient but also adaptable to the complexities of cross-border transactions and sectoral
diversity. ’Arbitration, as a form of alternative dispute resolution (ADR), provides a private,
consensual, and largely autonomous process that aligns with these objectives. Its growing
acceptance in India is driven by the imperative to decongest courts, reduce pendency, and create
a business-friendly legal environment conducive to foreign investment and domestic enterprise
alike.

With India’s integration into global trade and the liberalization of its economy, the need for a
robust arbitration framework has become indispensable. The interplay between legislative
intent, judicial interpretation, and institutional infrastructure has significantly influenced the
growth and credibility of arbitration in India. However, the theoretical ideals of arbitration often
diverge from practical realities due to procedural delays, lack of uniformity in arbitral practice,
and frequent judicial intervention at various stages of the process.

In recent years, arbitration has become a central pillar in the discourse surrounding legal reform
and economic development in India. It is increasingly perceived not merely as an alternative to
traditional litigation, but as a strategic instrument for ensuring commercial certainty, party
autonomy, and confidentiality in dispute resolution. The Indian legal ecosystem, with its
complex procedural framework and burdened judiciary, has necessitated the emergence of
arbitration as a practical recourse for commercial actors seeking timely redressal of disputes
without compromising on legal enforceability.
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8The internationalization of trade and investment has compelled jurisdictions worldwide to
adopt arbitration-friendly regimes, and India, aspiring to be a global economic power, is no
exception. However, in positioning itself as a credible arbitration destination, India must not
only enact enabling legislation but also cultivate a culture of arbitral discipline, judicial
restraint, and institutional robustness. The legal profession, judiciary, and arbitral institutions
must act in concert to create an environment conducive to fair and efficient dispute resolution.

Arbitration can be defined as
“A mechanism of dispute resolution wherein parties refer their dispute to a neutral third party

or tribunal, whose decision, known as an award, is binding and enforceable in law.”

9Key characteristics include:

1. Consent: Arbitration is a consensual process.

2. Autonomy: Parties have control over procedure, seat, language, and arbitrators.
3. Finality: Awards are generally not subject to appeal.

4. Enforceability: Supported by domestic and international legal frameworks.

The legal foundations of arbitration rest upon:

1. Contractual theory: Arbitration agreements are treated as contracts.
2. Jurisdictional theory: Arbitral tribunals derive authority similar to courts.
3. Hybrid theory: Combines contractual autonomy with adjudicatory power.

Philosophically, arbitration is rooted in the principle of party sovereignty, where individuals
choose to resolve disputes privately rather than through the state apparatus. This raises
questions about the intersection of private justice and public policy issues explored in
subsequent chapters.

The contemporary commercial landscape demands dispute resolution mechanisms that are not
only efficient but also adaptable to the complexities of cross-border transactions and sectoral
diversity. Arbitration, as a form of alternative dispute resolution (ADR), provides a private,
consensual, and largely autonomous process that aligns with these objectives. Its growing
acceptance in India is driven by the imperative to decongest courts, reduce pendency, and create

a business-friendly legal environment conducive to foreign investment and domestic enterprise
alike.

With India’s integration into global trade and the liberalization of its economy, the need for a
robust arbitration framework has become indispensable. The interplay between legislative
intent, judicial interpretation, and institutional infrastructure has significantly influenced the
growth and credibility of arbitration in India. However, the theoretical ideals of arbitration often
diverge from practical realities due to procedural delays, lack of uniformity in arbitral practice,
and frequent judicial intervention at various stages of the process.

This article critically engages with the development of arbitration law in India through a

doctrinal and comparative lens, identifying the gap between promise and performance. It further
evaluates reform initiatives and proposes a roadmap for a more coherent, efficient, and
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internationally aligned arbitration regime that can withstand contemporary commercial
exigencies.

Historical Context and Evolution

Ancient and Pre-Colonial Period: Customary Roots of Arbitration

The roots of arbitration can be traced back to ancient civilizations, where non-judicial methods
of dispute resolution were not only prevalent but also essential in maintaining social harmony
and commerce. While modern arbitration is governed by codified laws and institutional rules,
its foundational principles party autonomy, neutrality, and enforceability find resonance in
ancient practices. This chapter examines the evolution of arbitration in four ancient legal
systems: India, Greece, Rome, and China.

©India boasts one of the oldest recorded systems of dispute resolution, deeply embedded in
Dharmashastra literature. Arbitration was recognized in the form of:

1. Kula — family-based councils,
2. Sreni — guild or occupational associations,
3. Puga — assemblies of people from a locality.

These bodies resolved disputes through customary norms and were considered legitimate fora.
1The Manusmriti, Yajnavalkya Smriti, and Narada Smriti explicitly acknowledged arbitration-
type bodies, where decisions were binding and respected by society.

12The Arthashastra of Kautilya (3rd Century BCE) classified disputes and recommended
arbitration before approaching royal courts. The principle of Dharma governed proceedings
fairness, impartiality, and natural justice were fundamental. Awards could be reviewed by royal
courts, but such intervention was rare and generally limited to correcting injustice.

Thus, arbitration in ancient India was characterized by:

1. Community-based adjudication,
2. Quasi-legal enforcement, and
3. Emphasis on social cohesion and Dharma.

13The practice of arbitration in India can trace its origins to ancient times, where informal and
community-based dispute resolution systems were prevalent. Traditional Indian society placed
a high value on conciliation and amicable settlement of disputes, often outside formal judicial
systems. The panchayat system, comprising respected village elders, functioned as a quasi-
judicial body and mediated disputes based on customary laws, equity, and local norms.

References to such mechanisms are found in ancient texts such as the Manu smriti and Dharma
shastra, which emphasized settling conflicts through neutral third parties before resorting to
litigation. While these bodies were not arbitration tribunals in the modern legal sense, they
performed similar roles: voluntary submission to an impartial forum, binding decisions, and
resolution without formal courts.
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British Colonial Era: Codification Begins

14 Arbitration in the modern sense began to take shape under British colonial rule, which
introduced formal legal institutions modelled on English law. The East India Company and later
the British Crown recognized the utility of arbitration in commercial matters:

1. The Regulation Act of 1772 allowed for certain disputes to be resolved through
reference to arbitrators.

2. The Indian Arbitration Act, 1899, based largely on the English Arbitration Act of 1889,
marked the first significant legislative attempt to formalize arbitration in India. However, its
scope was limited to the presidency towns of Bombay, Calcutta, and Madras.

In parallel, Schedule II of the Code of Civil Procedure, 1908 provided a framework for court-
referred arbitration throughout British India. Although these statutes recognized arbitration as
a viable dispute resolution mechanism, they did not significantly limit judicial oversight or
interference.

Post-Independence Legislation: Arbitration Act of 1940

Following independence, India enacted the Arbitration Act, 1940, which consolidated the
existing laws. 1°The 1940 Act applied uniformly across the country and provided for:

1. Domestic arbitration

2. Arbitrations with court intervention

3. Enforcement of arbitral awards

Despite its comprehensive structure, the Act was widely criticized for being overly legalistic,
allowing excessive judicial intervention at almost every stage from appointment to enforcement
thereby defeating the purpose of arbitration as a speedy and efficient alternative.

The Supreme Court of India, in Guru Nanak Foundation v. Rattan Singh & Sons?’, described
the Act as “a lawyer’s paradise” due to its complexity and procedural entanglements.

A Paradigm Shift: Arbitration and Conciliation Act, 1996

Recognizing the inefficiencies of the 1940 regime and the growing importance of foreign
investment and cross-border trade, India enacted the Arbitration and Conciliation Act, 1996,
aligning domestic law with international standards, particularly the UNCITRAL Model Law on
International Commercial Arbitration (1985).

The 1996 Act aimed to:
1. Promote party autonomy
2. Reduce judicial interference
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3. Facilitate enforcement of domestic and foreign arbitral awards
4. Introduce conciliation as a recognized ADR mechanism

For the first time, the Act provided a clear distinction between domestic arbitration,
international commercial arbitration, and the enforcement of foreign awards (under the New
York Convention'® and the Geneva Convention®®).

Reform and Modernization: 2015-2021 Amendments

To bolster India’s position as a global arbitration hub and improve the ease of doing business,
several key amendments were introduced:

1. The 2015 Amendment?® brought time limits (12 months) for arbitral awards, made
interim measures more accessible, and reduced court interference.

2. The 2019 Amendment?! established the Arbitration Council of India (ACI) to regulate
and promote institutional arbitration and laid emphasis on the confidentiality of proceedings.
3. The 2021 Amendment?? addressed concerns regarding the automatic stay on
enforcement of awards and provided further safeguards to arbitrators.

These reforms marked a shift from an ad hoc arbitration culture to a more structured and
institutionally driven framework.

The trajectory of arbitration law in India reflects a transition from ancient informal practices to
a sophisticated legal framework inspired by global standards. While the Arbitration and
Conciliation Act, 1996 and its subsequent amendments have modernized the landscape,
challenges such as inconsistent judicial interpretation, institutional capacity, and practitioner
training still require attention. Continued reforms and a shift toward institutional arbitration will
be essential in realizing India’s ambition to become an arbitration-friendly jurisdiction. Prior to
1996, arbitration in India was governed by the Arbitration Act, 1940, which was criticized for
its outdated provisions and judicial interference. The 1996 Act, inspired by the UNCITRAL
Model Law, aimed to modernize the arbitration process by emphasizing party autonomy,
reducing judicial intervention, and facilitating the enforcement of foreign arbitral awards.

Arbitration in Ancient Greece

The Greeks practiced “Diaitetai” a form of private adjudication akin to arbitration. Parties
voluntarily submitted disputes to mutually agreed individuals whose decision was final. This
process was commonly used in commercial, civil, and sometimes even family disputes.
Aristotle, in Rhetoric, compared the fairness of arbitration to the rigidity of judicial trials,
praising arbitrators’ ability to focus on equity over law. This shows the early preference for a
flexible dispute resolution mechanism.

Notably, Greek arbitration included:
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1. Consent-based tribunal formation,
2. Simplified procedures, and
3. Binding awards.

Public confidence in arbitration remained high due to the honour associated with the role of the
arbitrator.

Arbitration in Ancient Rome

2%Roman law developed arbitration as “compromissum”, arising from a written agreement
between disputants to refer the matter to an arbitrator (arbiter). The Roman legal system
accepted such awards as binding, provided they adhered to the terms of the compromise.
Arbitrators were often jurists or persons with legal knowledge. The Roman law of obligations
recognized arbitration as part of contractual jurisprudence. Enforcement mechanisms, including
actio ex compromisso, allowed parties to compel performance of arbitral awards.

The key features of Roman arbitration included:
1. Codified arbitration agreements,

2. Jurisdiction granted by consent,

3. Limited grounds for challenge, and

4. State-backed enforcement.

Arbitration in Ancient China

Chinese legal tradition, rooted in Confucian philosophy, emphasized reconciliation and
harmony over adversarial litigation. Disputes were often resolved through private mediation
and arbitration within trade guilds, family clans, or village assemblies.

24The Confucian disdain for formal courts made arbitration a preferred method. Even during
the Tang Dynasty (618-907 CE), private arbitration was prevalent, especially in mercantile
contexts.

Arbitration here reflected:

1. Moral authority rather than legal compulsion,
2. Focus on reconciliation, and
3. Minimal state intervention.

Arbitration in ancient civilizations was not merely an ad hoc mechanism; it was deeply
embedded in legal, social, and moral consciousness. By allowing disputants to resolve matters
outside formal courts, ancient systems promoted peace, commerce, and community
governance.

Arbitration in Medieval Guilds and the Lex Mercatoria

The medieval period witnessed the resurgence of commerce across Europe, the Middle East,
and parts of Asia. With this commercial revival came the need for swift, neutral, and reliable
mechanisms for resolving disputes.?® In the absence of centralized judicial authority across
kingdoms, merchants developed their own set of rules and forums for dispute resolution giving
rise to what is known as the “Lex Mercatoria” or Law Merchant. Arbitration emerged as the
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preferred mechanism in these merchant communities, facilitating trade and reducing reliance
on inconsistent or partial local courts.

The Role of Merchant Guilds

Guilds in medieval Europe were associations of craftsmen and traders formed for mutual
protection, regulation of trade practices, and dispute resolution. Prominent in cities across Italy,
France, England, and the Hanseatic League, these guilds administered internal justice for their
members.

Dispute resolution through arbitration was a central function of these guilds. Features included:

1. Peer-based adjudication: Disputes were heard by fellow merchants or craftsmen.

2. Speed and informality: Procedures avoided delay and technicality.

3. Custom-based decisions: Resolutions followed mercantile customs rather than royal
law.

4. Binding awards: Members accepted guild-imposed awards as final.

Guild arbitration served dual purposes: it ensured internal discipline and protected the
continuity of trade by preventing escalation of conflicts.

The Emergence of the Lex Mercatoria

2®The Lex Mercatoria was an unwritten, evolving body of commercial law developed by
merchants themselves across Europe during the 11th to 16th centuries. It was transnational,
flexible, and autonomous, not bound by the territorial sovereignty of any particular kingdom.

Key characteristics:

1. Uniformity across borders: Practices in Venice, Genoa, Bruges, and London converged.
2. Recognition of trade usage: Customs, not statutes, governed.

3. Reliance on arbitration: Disputes were resolved quickly and confidentially.

4. Minimal royal interference: Merchant courts enjoyed considerable autonomy.

Arbitration under the Lex Mercatoria allowed merchants to operate in diverse jurisdictions with
legal predictability and economic confidence.

2"Key Institutions and Practices

1. The Champagne Fairs

Held in France, the Champagne Fairs were major trade centres in the 12th and 13th centuries.
Disputes were resolved by merchant judges or private arbitral panels. Fair courts used expedited
procedures, and their awards were respected across regions due to commercial necessity.

2. The Hanseatic League

An alliance of North German trading cities, the Hanseatic League (13th—17th centuries)
established its own legal system. Merchant guilds used arbitration panels to settle intra-league
disputes, which were binding and non-appealable.

3. The Consolato del Mare
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A maritime code originating in the Mediterranean, the Consolato del Mare codified maritime
arbitration practices. Its influence extended to English and French maritime law and set
standards for admiralty arbitration.

England: From Guilds to Statutory Arbitration

2In medieval England, borough courts and trade guilds resolved merchant disputes by
arbitration. The Statute of Westminster (1285) permitted courts to refer matters to arbitration.
By the 16th and 17th centuries, arbitration became common in trade, paving the way for the
Arbitration Act of 1697, the first modern statutory recognition of arbitration in England.

The Decline and Revival of the Lex Mercatoria

With the rise of nation-states and codified legal systems in the early modern period, the Lex
Mercatoria declined in prominence. However, in the 20th century, scholars and practitioners
revived its principles to support international commercial arbitration, where party autonomy,
neutrality, and usage of trade were once again emphasized.

The new “modern Lex Mercatoria”, often applied by international arbitral tribunals, traces its
origins to these medieval principles. Arbitration in medieval guilds and under the Lex
Mercatoria illustrates how non-state legal systems provided efficient and trusted mechanisms
for resolving disputes. These systems operated independently of political boundaries and
judicial hierarchies, offering merchants predictability and neutrality in cross-border commerce.

Arbitration in England: From Custom to Common Law Recognition

The early modern period marked a significant transformation in the legal recognition and
procedural regularization of arbitration across Western Europe. This era saw the shift of
arbitration from a purely private, customary mechanism largely operating under merchant
guilds and the Lex Mercatoria to one recognized and regulated by national legal systems.
Particularly, England and several civil law jurisdictions in continental Europe began to enact
statutes and court procedures that incorporated arbitration into their legal frameworks.

Early Legal Skepticism

Despite widespread use of arbitration in commercial practice, early English common law courts
were skeptical of arbitration. The reason was largely jurisdictional: arbitration diverted disputes
from royal courts, thereby undermining judicial authority.

Before the 17th century, agreements to arbitrate future disputes were generally considered
unenforceable, although awards based on already-submitted disputes could be enforced under
contract or by consent orders.

The Arbitration Act of 1697
This Act was the first statutory recognition of arbitration in England. Key features:

1. Courts could stay proceedings if arbitration had been agreed upon.
2. The Act provided limited enforcement of awards.
3. However, consent of the parties to arbitration remained central.

The Common Law Procedure Act, 1854
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This statute allowed courts to compel arbitration under certain conditions and granted limited
powers of judicial intervention. This marked a shift toward formal recognition and enforcement
of arbitration as a quasi-judicial process.

The Arbitration Act, 1889

Considered a milestone, this Act consolidated prior laws and established a more structured
arbitration framework. It acknowledged arbitration as a legal alternative to litigation, capable
of producing binding and enforceable awards.

Arbitration in France: Civil Law Codification
Napoleonic Codification (1804): The Code de Procédure Civile, under Napoleon, provided for
arbitration, reflecting its strong civil law heritage. Notably:

1. Parties could bind themselves to arbitrate via compromis or clause compromissoire.
2. Arbitrators could render enforceable decisions.
3. Courts retained a supervisory role over enforcement and procedural regularity.

France as an Arbitral Jurisdiction

Through the 19th and 20th centuries, France emerged as a pro-arbitration jurisdiction. Its
judiciary adopted a liberal approach toward recognition and enforcement, which influenced
international arbitration practices. France’s approach introduced and legitimized the concept of
autonomous arbitration, where arbitral tribunals were not considered subordinate to state
judiciary, especially in international disputes.

Arbitration in Germany

Civil Law Tradition: German arbitration has its roots in the civil code (Biirgerliches
Gesetzbuch, BGB) and procedural law. Arbitration agreements were valid under contract
principles, and arbitral awards were enforceable through court recognition.

Influence of Trade Courts and Chambers: Germany, like France, had strong merchant courts
and chambers of commerce that actively administered arbitrations. These institutions were
instrumental in developing procedural rules for arbitral proceedings.

The evolution of arbitration in Western legal systems during the early modern and post-
Enlightenment periods was pivotal in shaping the modern conception of arbitration. While
common law jurisdictions initially resisted, civil law jurisdictions largely embraced arbitration
through codified legal principles. By the late 19th century, arbitration had become a legally
endorsed process in both systems setting the stage for international harmonization in the 20th
century.

Key Amendments and Institutional Developments of Arbitration and Conciliation Act
1996

Arbitration and Conciliation (Amendment) Act, 2015

This amendment introduced significant changes, including:

1. Time-bound Awards: Mandated that arbitral awards be made within 12 months.

2. Limited Judicial Intervention: Restricted the grounds on which courts could intervene
in arbitral awards.
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3. Enforcement of Foreign Awards: Streamlined the process for enforcing foreign arbitral
awards in India.

Arbitration and Conciliation (Amendment) Act, 2019
Building upon the 2015 amendments, the 2019 Act introduced:

1. Arbitration Council of India (ACI): Established to grade arbitral institutions and
maintain standards.

2. Confidentiality Provisions: Imposed confidentiality obligations on arbitrators and
institutions.

3. Protection for Arbitrators: Provided legal protection to arbitrators acting in good faith.
4. Time Limits for Pleadings: Set deadlines for the submission of statements of claim and
defense.

5. Appointment of Arbitrators: Empowered courts to designate arbitral institutions for the

appointment of arbitrators.

Arbitration and Conciliation (Amendment) Act, 2021
This amendment aimed to further streamline the arbitration process by:

1. Reducing Time and Cost: Implementing measures to make arbitration more efficient
and affordable.
2. Enhancing Institutional Arbitration: Encouraging the use of institutional arbitration to

ensure quality and consistency.

Legal Framework Governing Enforcement in India

2%Enforcement of arbitral awards is the ultimate test of the efficacy of arbitration as a dispute
resolution mechanism. While arbitration is a private process, the coercive power to enforce the
award lies with the judicial system. This interface between arbitral autonomy and judicial
authority is pivotal in ensuring that arbitration remains effective, fair, and legitimate.

30Domestic Awards: Part I of the Arbitration and Conciliation Act, 1996

1. Section 36 of the Act governs enforcement of domestic arbitral awards.

2. Post the 2015 Amendment, there is no automatic stay on the award upon challenge under
Section 34.

3. Enforcement is akin to a decree of a civil court as per the Code of Civil Procedure, 1908.

3lForeign Awards: Part II of the Act

1. Part II separately deals with foreign awards under:

2. New York Convention Awards (Chapter I — Sections 44 to 52)

3. Geneva Convention Awards (Chapter II — Sections 53 to 60)

4. The award must be from a reciprocating territory and fulfil the formal conditions under
Section 47.

Role of the Judiciary in Enforcement:
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Judicial Pro-enforcement Bias: The Indian Supreme Court has consistently promoted a pro-
arbitration and pro-enforcement approach. Key decisions include:

1. Shri Lal Mahal Ltd. v. Progetto Grano Spa 32: Limited grounds for refusal of
enforcement of foreign awards.

2. Venture Global Engg. v. Satyam Computer (2008) overruled by BALCO v. Kaiser® :
Recognized the principle of minimal judicial interference.

Limited Grounds for Refusal: Under Section 48 (for foreign awards), enforcement can be
refused only on narrow grounds such as:

1. Lack of capacity or invalid agreement
2. Procedural unfairness or lack of notice
3. Non-arbitrability of subject matter
4. Violation of public policy of India

Post-2015 Amendment, the public policy exception was narrowed to:
1. Fraud or corruption

2. Fundamental breach of legal principles

3. Contravention of basic notions of justice or morality

Key Judicial Pronouncements on Enforcement

Renusagar Power Co. Ltd. v. General Electric Co. 3

Laid down the narrow interpretation of public policy in foreign award enforcement.

1. Distinguished between “Indian public policy” and “international public policy”.

BALCO v. Kaiser Aluminium (2012)
1. Overruled Bhatia International.
2. Held that Part I of the Arbitration Act does not apply to foreign-seated arbitrations.

Vijay Karia v. Prysmian Cavi %

1. The Supreme Court refused to interfere with a foreign award, reaffirming a minimalist
judicial approach.
2. Cautioned courts against treating enforcement proceedings like a regular civil suit.

Enforcement Challenges: Despite legislative and judicial clarity, enforcement faces several
hurdles:

Delay in disposal of Section 34 and 36 petitions

Overbroad invocation of public policy ground

Parallel proceedings in multiple jurisdictions

Non-cooperation of losing party

Attachment of assets in enforcement sometimes becomes impractical

Nk W=

Institutional Infrastructure and institutional arbitration

4658



European Economic Letters
ISSN 2323-5233

Vol 15, Issue 2 (2025)
http://eelet.org.uk

%The establishment of dedicated arbitration institutions has been pivotal in promoting
arbitration in India:

1. India International Arbitration Centre (IIAC)%": Established in 2019, IIAC aims to
provide world-class facilities for arbitration and mediation.

2. Mumbai International Arbitration Centre (MIAC): Founded in 2016, MIAC focuses
on resolving international commercial disputes.

3. International Arbitration and Mediation Centre (IAMC): Inaugurated in 2021,
IAMC serves as a platform for resolving disputes involving the Government of Telangana.

BInstitutional arbitration is a form of arbitration where the proceedings are administered by a
permanent arbitral body governed by a pre-existing set of procedural rules. These institutions
provide administrative support, procedural rules, panel selection mechanisms, and
enforceability frameworks, ensuring that arbitral proceedings are conducted in a structured, fair,
and efficient manner. Over the years, institutional arbitration has become the preferred choice
for complex cross-border disputes, offering greater legitimacy and procedural reliability
compared to ad hoc arbitration.

Historical Background of Institutional Arbitration
%9The growth of institutional arbitration began in the early 20th century, coinciding with the rise
of international trade and the need for neutral, predictable dispute resolution mechanisms:

1. 1923: Establishment of the International Court of Arbitration under the International
Chamber of Commerce (ICC) in Paris marked the formal beginning of institutional arbitration.
2. 1966: Creation of the International Centre for Settlement of Investment Disputes
(ICSID) under the World Bank through the Washington Convention.

3. 1981: Formation of the London Court of International Arbitration (LCIA), though the
court traces its roots back to 1892.

4. The 1990s and early 2000s witnessed the rise of Asian institutions like the Singapore

International Arbitration Centre (SIAC) and the Hong Kong International Arbitration Centre
(HKIAC).

Features of Institutional Arbitration: Key features that distinguish institutional arbitration
include:

Pre-established procedural rules (e.g., ICC Rules, SIAC Rules*)

Administrative and secretarial support

Panel of qualified arbitrators

Scrutiny of awards (e.g., ICC scrutiny mechanism)

Standardized fee structures

Expedited procedures for low-value disputes

Support in enforcement under the New York Convention

These features reduce procedural uncertainty and promote party confidence in the arbitral
process.

No AW

Leading Global Arbitral Institutions
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International Chamber of Commerce (ICC)

1. Headquartered in Paris.

2. Known for high-value, complex commercial arbitrations.

3. Administers disputes under ICC Rules of Arbitration*!, with a Secretariat that plays an
active supervisory role.

4. Known for its award scrutiny mechanism, which enhances enforceability and reduces

the chances of annulment.

London Court of International Arbitration (LCIA)
1. Based in London, UK.

2. Offers a flexible, cost-effective arbitration regime with minimal administrative
interference.
3. Known for confidentiality, strong ethical standards, and independent arbitrators.

Singapore International Arbitration Centre (SIAC)

1. Recognized globally for efficiency and innovation.

2. Features include the Emergency Arbitrator mechanism, expedited proceedings, and a
highly responsive Secretariat.

3. Preferred seat for Asian and Indo-Pacific commercial disputes.

4. Frequently used by Indian parties due to proximity and neutrality.

Hong Kong International Arbitration Centre (HKIAC)

1. Located in Hong Kong, offering arbitration in both English and Chinese.

2. Strong infrastructure, sophisticated legal support, and support for multi-party, multi-
contract disputes.

3. Offers both administered and ad hoc arbitration services.

International Centre for Settlement of Investment Disputes (ICSID)

1. Specialized in Investor-State Disputes.
2. Operates under its own Convention and Rules.
3. Awards are enforceable in all 150+ member States without requiring recognition or

enforcement under the New York Convention.
Emerging Institutions and Regional Centres:

Mumbai Centre for International Arbitration (MCIA)

1. Established in 2016 as India’s first major institutional arbitration centre.

2. Aims to bring international best practices to India.

3. Rules modelled after SIAC and LCIA, with independent governance and transparent fee
structure.

4. Seeks to promote India as a seat of arbitration.*?
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DIFC-LCIA Arbitration Centre

1. Based in Dubai; a collaboration between the Dubai International Financial Centre and
LCIA.

2. Aims to serve Middle East and North African commercial disputes.

3. China International Economic and Trade Arbitration Commission (CIETAC)

Technology, Artificial Intelligence, and the Future of Arbitration

In the 21st century, the convergence of technology and legal processes is reshaping the
landscape of dispute resolution.*® Arbitration, known for its adaptability and private nature, is
at the forefront of integrating technological innovation, including Artificial Intelligence (Al),
blockchain, virtual hearings, and automated legal research. **This chapter explores how these
technologies are influencing arbitration procedures, case management, decision-making
processes, and enforcement mechanisms, thereby redefining the contours of arbitral practice.

Digital Transformation of Arbitral Procedures
Virtual Hearings and E-Arbitration

1. The COVID-19 pandemic accelerated the transition from in-person to virtual hearings.
2. Platforms like Zoom, Microsoft Teams, and institution-specific portals (e.g., SIAC’s
Case Management System) are now widely used.

3. Advantages: Reduced costs, increased accessibility, and procedural efficiency.

4. Challenges: Cybersecurity concerns, digital inequality, and issues of due process in

different time zones.

Electronic Filing and Document Management

1. Institutions like the ICC and LCIA mandate electronic filing of pleadings and
submissions.

2. Use of cloud-based document repositories, automated indexing, and real-time access
improves efficiency and transparency.

3. Procedural orders and awards are now increasingly signed using digital signatures and
served electronically.

Role of Artificial Intelligence in Arbitration

Legal Research and Predictive Analytics

1. Al-driven tools like ROSS, CaseText, and LexisNexis Al help arbitrators and counsel
access precedent, identify applicable laws, and predict potential outcomes.
2. Natural Language Processing (NLP) enables analysis of vast arbitration databases and

award trends.
Drafting of Awards and Submissions
1. Tools like Juridoc and Automated Arbitration Rules Assistants can assist in drafting

procedural documents, reducing human error and time.

Smart Contract Dispute Resolution
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1. In blockchain-based environments, smart contracts may have self-executing dispute
resolution clauses.

2. Platforms like Kleros are experimenting with crowd-based and Al-enabled dispute
settlement systems, especially for small-value, high-volume digital transactions.

450nline Dispute Resolution (ODR) and its Integration with Arbitration

1. ODR platforms (e.g., ODRways, Presolv360, Modria) use arbitration mechanisms for
disputes in e-commerce, insurance, and MSME:s.

2. The UNCITRAL Technical Notes on ODR (2016)* offer a global framework for the
conduct of arbitration online.

3. India’s Digital Courts Vision Document 2022 promotes technology-driven dispute
resolution, including online arbitration.

Technology and Al are not merely tools for efficiency but are transforming the core nature of
arbitration.*” From Al-assisted decision-making to smart contract enforcement and blockchain-
based ODR, the arbitral process is becoming faster, borderless, and more accessible. However,
this transformation must be carefully balanced with ethical safeguards, due process, and judicial
oversight to maintain the integrity and legitimacy of arbitral proceedings

Contemporary Challenges

Despite significant reforms, several challenges persist:

1. Judicial Intervention: Excessive court intervention continues to undermine the
autonomy of arbitration.

2. Quality of Arbitration Clauses: Poorly drafted arbitration clauses lead to disputes
regarding the scope and enforceability of arbitration agreements.

3. Awareness and Training: A lack of awareness and training among legal professionals
hampers the effective implementation of arbitration.*®

Recommendations for Reform
To address these challenges, the following measures are recommended:

1. Strengthening the Arbitration Council of India: Enhancing the role of ACI in accrediting
arbitrators and institutions.

2. Promoting Legal Education: Integrating arbitration training into legal education
curricula.

3. Encouraging Drafting Best Practices: Developing guidelines for drafting effective
arbitration clauses.

4. Enhancing Awareness: Conducting awareness programs for businesses and legal

professionals about the benefits of arbitration.

Conclusion

India’s arbitration landscape has evolved significantly, with legislative reforms and institutional
developments paving the way for a more efficient dispute resolution mechanism. However,
addressing challenges such as judicial intervention and the quality of arbitration clauses is
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crucial to realizing the full potential of arbitration in India. Continued reforms and proactive
measures will be essential in positioning India as a leading hub for arbitration.

India, with its fast-growing digital ecosystem and reformist arbitration policies, is poised to
emerge as a leader in tech-integrated arbitration provided that technological innovation is
matched with capacity-building and legislative foresight.

The journey of arbitration from its rudimentary forms in ancient civilizations to its current
stature as a cornerstone of modern commercial dispute resolution is both profound and
instructive.*® Historically, arbitration emerged as a mechanism rooted in community customs
and religious authority, offering an alternative to adversarial litigation and delivering justice
grounded in equity and consensus. Over centuries, it evolved through colonial adaptation,
codification, institutionalization, and eventually, global recognition as a reliable, neutral, and
enforceable dispute resolution system.

The Indian subcontinent, with its rich legacy of panchayat-based dispute resolution, has always
embraced extra-judicial settlement processes. British colonial influence introduced codified
arbitration through statutes like the Indian Arbitration Act of 1899, which later culminated into
the more comprehensive Arbitration and Conciliation Act, 1996, harmonized with the
UNCITRAL Model Law. This progressive legislative structure reflects India’s commitment to
integrating with international arbitration standards.

The emergence of institutional arbitration, the rise of global arbitral centres, and the increasing
preference for private adjudication in cross-border commercial disputes have significantly
altered the global legal architecture. In India, the judiciary has transitioned from an
interventionist role to one of facilitation and deference, particularly in the post-2015 and 2019
amendment eras. A series of landmark judgments have laid down the path for a pro-enforcement
and arbitration-friendly regime, aligning national practice with global expectations.

Technological transformation has now ushered in a new paradigm, wherein artificial
intelligence, online platforms, blockchain, and virtual hearings are becoming central to arbitral
processes.>® These developments promise faster, more cost-effective, and accessible arbitration
but also pose novel legal, ethical, and regulatory challenges.

Through the lens of history, arbitration has consistently demonstrated its ability to adapt, evolve,
and endure. From merchant guilds of Mesopotamia to modern digital arbitrators in virtual
environments, the core ethos of arbitration party autonomy, neutrality, and finality has remained
unshaken.

In conclusion, a historical understanding of arbitration is essential not only to appreciate its
organic growth but also to inform future policy formulation, institutional reform, and
jurisprudential clarity. As India aspires to become a global arbitration hub, the synergy of its
rich dispute resolution heritage and modern legal innovations provides a compelling foundation
for further advancement.
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Arbitration, thus, is not merely a contemporary alternative to litigation but a time-honoured
continuum of mankind’s enduring quest for just, efficient, and peaceful dispute resolution.
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